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State of Vermont 
Addison County, SS 

 
TOWN OF MIDDLEBURY and   )      
JOHN M. BROWN and    ) Addison County Superior Court 
 ANTON RIFELJ as      ) 
TRUSTEES      ) Docket No. 5261-94AC 
OF THE JOSEPH BATTELL PARK TRUST ) 
       ) 
       ) 
 v.       ) 
       ) 
WILLIAM H. SORRELL,     )  
ATTORNEY      ) 
GENERAL OF THE STATE OF VERMONT, ) 
and  THE BENEFICIARIES OF THE JOSEPH ) 
BATTELL PARK TRUST    ) 
__________________________________________ 

 
ORDER 

 
 The above-captioned matter is before the Court on Plaintiff’s Motion for Relief from 

Judgment and Request for Entry of New Order (the “Motion”) which requests relief from this 

Court’s Order on Summary Judgment dated May 9, 1996 (the “Order”).  

 Having been duly served with a copy of the underlying complaint and Motion for 

Summary Judgment in 1995, the Attorney General of the State of Vermont supported the 

Order. The Defendant Attorney General of the State of Vermont was served with this Motion 

on October __, 2015.  The Attorney General consented to the filing of the motion but reserved 

a right to participate in support of any reasonable concerns or issues raised by beneficiaries of 

the Joseph Battell Park Trust. Having been no such objections or concerns raised within 21 

days of completion of service by publication, the Attorney General consented to this order on 

________, ____, 2015.  

The Defendant Beneficiaries of the Joseph Battell Park Trust were previously duly 

served pursuant to the Court’s Summons and Order for Publication dated November 9, 1994.  
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Of those beneficiaries so served in 1994, only Anton and Carol Rifelj, and D.K. Smith entered 

appearances. Mr. Smith and Ms. Rifelj have passed away.  Mr. Rifelj was provided a copy of 

the Motion on October ___, 2015 and has consented to the entry of this Order on ____, ___, 

2015.  

Based upon consideration of the pleadings, affidavits, and memoranda filed in this case, 

and the Stipulation between Anton and Carol Rifelj, and the Statement of Understanding  

Between the Town of Middlebury and David K. Smith, it is hereby ORDERED and 

DECLARED as follows:  

I. The Motion is granted.  

II. The Order is amended to read in its entirety1: 

1. Use of a portion of Chipman Hill Park by Plaintiff Town of Middlebury 
and its licensees or lessees (including sublicensees or sublessees under 
them) for a communications tower for the First and Second Priority 
Uses described below, substantially in accordance with the Plans, and 
any replacement towers similarly in substantial accordance with the 
Plans, and under the terms and conditions set forth in paragraph 4 
below, is an allowable use of Chipman Hill Park and is not inconsistent 
with Joseph Battell's Will or the Addison Probate Court Decree in the 
Estate of Joseph Battell.  

2. As used in this Order, the following terms shall have the following  
meanings:  

a. "Chipman Hill Park" means the lands and premises in the Town 
of Middlebury described in paragraphs 6 and 7 of the Complaint 
in this cause. 

b. "Plans" mean the following plans   
 

                                                 
1 Underlined wording constitutes changes to the original Order.  In all other respects, it remains the 

same. 
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(i) Plan of Dubois & King Inc. entitled “Middlebury, 
Chipman Hill  Middlebury, VT 05753” dated September 
2014, Overall Site Plan numbered Sheet C-1. 

(ii) Plan of Dubois & King Inc. entitled “Middlebury, 
Chipman Hill, Middlebury, VT 05753” dated September 
2014, Detail Site Plan numbered Sheet C-2.  

(iii) Plan of Dubois & King Inc. entitled “Middlebury, 
Chipman Hill, Middlebury  VT 05753” dated September 
2014, Tower Elevations numbered Sheet C-3.  

c. "First Priority Uses" means: Public and quasi-public uses, 
including but not limited to Police, Sheriff's Department, Fire 
Department, Ambulance Services, Town Department of Public 
Works and the Porter Hospital.  

d. "Second Priority Uses" means:  

Uses which serve a community-wide need, including but not 
limited to licensed broadcasting stations, Central Vermont 
Public Service Corporation, cellular telephone companies, and 
other business which are required to hold Certificates of Public 
Good or Certificates of Public Need from Federal or State 
regulatory agencies, and paging services.  

e. The “New Facility” means the antenna tower and related 
facilities and improvements generally shown on the Plans, 
including the plans prepared in 2015, and any replacements 
thereto so long as they are substantially similar to the towers 
depicted in the Plans.  

f. The “Existing Facility” means the antenna tower and related 
facilities currently located in Chipman Hill Park.  

3. Plaintiffs  in connection with the construction and use of the New 
Facility, and in connection with the construction of any future 
replacement facility, shall comply with the following conditions:  

a. The existing above-ground utility wires on Chipman Hill on 
The Existing Facility shall be removed.  All utility wires to the 
Existing Facility shall be removed. All utility wires to the New 
Facility, or any replacement, shall be underground, and any 
other wires in Chipman Hill Park shall be maintained 
underground as at present;  

b. The Existing Facility shall be removed promptly upon the New 
Facility or any replacement becoming operational;  
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c. Users of the New Facility shall be limited to the First and 
Second Priority Uses;  

d. The First Priority Users shall be entitled to use the New Facility 
or any replacement free of charge. 

e. Any and all moneys paid by users in the Second Priority for use 
of the New Facility shall be paid to the Joseph Battell Park 
Trustees for the benefit of the Joseph. Battell Park Trust to be 
used to further the Trust purposes of maintaining and improving 
Chipman Hill Park.  

f. At all times, the Town of Middlebury will maintain a gate at  
Springside Road in the area designated “existing gate controlled 
access”, on the Plan identified as T.J. Boyle and Associates 
titled “Chipman Hill Area Plan, Town Land from Joseph 
Battell,” dated November 21, 1995 and any other access points 
to the New Facility from a public highway (the “gates”).  

g. At all times, the Town shall arrange for a person who will 
control access via the gates to the New Facility by its owners, 
operators and users. This person will have keys to the gates and 
the Town will entrust this person with responsibility for and 
ensure that this person coordinates and consolidates routine 
service vehicle trips by the owners, operators and users of the 
New Facility in order to minimize to the greatest extent possible 
travel by such persons in Chipman Hill Park.  

h. The trail needs of cross-country skiers using Chipman Hill for 
recreation purposes shall be accommodated on the south side of 
Chipman Hill either by not plowing the road above the 
reservoir, or by leaving the present power line corridor cleared 
down to the reservoir, or by wholly new trails from the top of 
Chipman Hill, or by a combination of these options.   

 
 
DATED: ___________________,  2015 
 
        ________________________ 
        Presiding Judge 
653211.1 


